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PARTIES TO THIS ACTION
All parties to this action are listed in the caption.
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STATEMENT OF JURISDICTION
This Court has jurisdiction to review the Order of Dismissal pursuant to Utah Code Ann.
§ 78-2-2(3)Q and § 78-2a-3(2)(j); to wit, appeal from a District Court decision dismissing
action on motion for summary judgment.
STATEMENT OF ISSUES, STANDARD OF APPELLATE REVIEW,
SUPPORTING AUTHORITY, AND CITATIONS TO THE RECORD
I

DID THE TRIAL COURT ERR IN GRANTING DEFENDANTS' MOTION
FOR SUMMARY JUDGMENT AND CONCLUDING THAT THE REAL
ESTATE PURCHASE CONTRACT IS NOT BINDING AND THAT
PLAINTIFFS/APPELLANTS ARE NOT THEREFORE ENTITLED TO
SPECIFIC PERFORMANCE?

On reviewing orders on motions for summary judgment, the Appellate Court construes
the evidentiary material submitted and all reasonable inferences in the light most favorable to
the opposing party. Thurston v. Box Elder County, 835 P.2d 165 (Utah 1992); Equitable Life &
Cas. Ins. Co. v. Ross, 849 P.2d 1187 (Utah App. 1993). The District Court did not make
independent findings or conclusions of law. Instead, it merely adopted the assertions of
Defendants in their memoranda in support of their Motion for Summary Judgment
Whether the Real Estate Purchase Contract in this matter is a binding contract is a
question of law which is reviewed for correctness. Brown's Shoe Fit Co. v. Olch, 955 P.2d 357
(Utah App. 1998); Reed v. Alvey, 610 P.2d 1374 (Utah 1980); O 'Hara v. Hall, 628 P.2d 1289
(Utah 1981). Findings of fact subsidiary to the issue of whether a contract is binding present
questions of fact which are normally reviewed for clear error. WoodhavenApts. v. Washington,
942 P.2d 918 (Utah 1997); Barker v. Francis, 741 P.2d 548 (Utah App. 1987); O 'Hara v. Hall,
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628 P.2d 1289 (Utah 1981). (T. at 36-39 and 166-172)
B.

IS THE ENFORCEABILITY OF A REAL ESTATE PURCHASE CONTRACT
DEPENDANT UPON THE RECEIPT OF EARNEST MONEY?

Whether a Real Estate Purchase Contract requires earnest money to be binding is a
question of law which is reviewed for correctness. Mortenson v. Financial Growth, Inc., 456
P.2d 181 (Utah 1969);RHSInterests, Inc. v. 2727KirbyLtd, 994 S.W.2d 895 (Tex. App. 1999).
(T. at 36 and 165-166).
DETERMINATIVE PROVISIONS OF LAW
There are no constitutional provisions, statutes, ordinances, rules, and regulations whose
interpretation is believed to be determinative of this appeal or of central importance to the
appeal.

STATEMENT OF THE CASE
I. NATURE OF THE CASE
This is an action brought by the Plaintiffs to specifically enforce a real estate purchase
contract which was signed and dated by all parties to this action. The real estate purchase
contract which is the subject of this action is included in the Addendum to this brief.
II. COURSE OF THE PROCEEDINGS AND DISPOSITION BELOW
The Plaintiffs filed their Complaint against the Defendants in this matter on February 9,
2000, requesting that the District Court enter an order requiring the Defendants to specifically
perform their obligations under a Real Estate Purchase Contract. (T. at 3-7). On May 16,2000,
Plaintiffs filed a Motion for Summary Judgment arguing that the case can be disposed of by a
2

review of the Real Estate Purchase Contract which was signed by all parties, that "N/A"
notations inserted on blanks of the contract form were not material and that the other provisions
of the contract were material and certain enough to set forth with certainty the intent of the
parties such that the contract could be specifically performed. (T. at 56-57). Following the filing
of Plaintiffs' Motion for Summary Judgment, depositions were taken. (T. at 62-64 and 85-87)
Following the depositions, Defendants filed a cross-Motion for Summary Judgment on July 28,
2000, claiming that by reason of the lack of an earnest money deposit by the Plaintiffs, the
contract failed for lack of consideration, that "N/A" notations on the contract made the contract
unenforceable, and that the contract was intended by the parties to be a "discussion document"
and was not intended to be a final expression of the intent of the parties. (T. at 155-157). Each
party submitted memoranda in support of their respective Motions for Summary Judgment, in
opposition to the opposing motions, and in reply to the opposing memoranda in opposition. (T.
30-55, 104-107, 108-154,158-216, and 217-220). The District Court entered its ruling granting
Defendants' Motion for Summary Judgment on August 29, 2000, for the reasons set forth in
Defendants' memoranda. (T. 223-224). Ruling is also attached to the Addendum to this Brief.
The District Court entered its Order of Dismissal on September 12, 2000, again, for reasons set
forth in Defendants' memoranda. (T. 225-227). Order of Dismissal is also attached to the
Addendum to this Brief.
STATEMENT OF MATERIAL FACTS
1.

Defendants Agnes Prichard and Steven Prichard (the "Prichards") own an

undivided V* interest in the real property (the "Property"), described as 500 East 600 South, and
3

more particularly described as follows:
Beginning at the East Quarter corner of Section 26, Township 4
South, Range 21 East, Salt Lake Base and Meridian; thence West
along the East-West Quarter section line 1253.77 feet; thence North
parallel to the West line of the Southeast Quarter of the Northeast
Quarter said section 1325.03 feet; thence East along the North line
of the Southeast Quarter of the Northeast Quarter said section
1248.99 feet; thence South along the East line of said Section
1329.76 feet to the point of beginning. Containing 38.1327 acres
more or less.
(T. 3 land 104)
2.

On October 27, 1999, the Prichards signed, initialed and dated each page of a Real

Estate Purchase Contract (the "Contract"), a true copy of which is attached hereto in the
Addemdum to this Brief. (T. 31 and 105). In the Contract, "N/A" notations were inserted on
blank lines of the form Contract in the paragraphs dealing with earnest money (in the
introductory paragraph of the Contract and on paragraph 2.1 thereof), in reference to listing and
selling agents (in paragraph 5 of the Contract), in reference to certain deadlines (in paragraph
24 of the Contract), and in reference to the procedure in the event a loan application is denied
(in paragraph 2.3 of the Contract). See Addendum to Brief.
3.

In late November, 1999, when the Plaintiffs attempted to tender payment

and close on the sale of the properly through Basin Land Title Company in Vernal, Utah, the
Defendant Agnes Prichard refused to accept the payment and refused to sign the deed. (T. at
112)
SUMMARY OF ARGUMENT
The Contract is certain enough to establish the intent of the parties with reasonable
4

certainty such that the Contract may be specifically performed.
The blanks for deadlines in paragraph 24 of the Contract do not require dates. Such
missing dates can be interpreted to mean within a reasonable time. The "N/A" notations do not
mean that the contract is only a discussion document in light of the dated signatures and initials
of all parties to the Contract.
Earnest money is not necessary to bind a contract when the seller does not require it.
ARGUMENT
I

THE TRIAL COURT ERRED IN GRANTING DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT AND CONCLUDING THAT THE REAL ESTATE
PURCHASE CONTRACT IS NOT BINDING AND THAT
PLAINTIFFS/APPELLANTS ARE NOT THEREFORE ENTITLED TO
SPECIFIC PERFORMANCE.

A.

The Intentions of the Parties are Clearly set forth in the Four Corners of the
Contract.

The contract clearly and unambiguously sets forth the offer of the Plaintiffs to purchase
the property, the acceptance by the Defendants of Plaintiffs' offer, and that earnest money is not
required by the Defendants. Furthermore, each of the Defendants not only signed the acceptance
in the Contract, but they initialed every page of the Contract. Therefore, Defendants cannot
claim that they did not intend this to be an enforceable contract and cannot claim that there are
any other purposes of this Contract than those set forth within the four corners of the document.
Extrinsic evidence regarding the intention of the parties and discussions leading up to the signing
are not admissible since the intent is clear from the terms of the Contract. Sprouse v. Jager, 806
P.2d 219 (Utah App. 1991); Ron Case Roofing & Asphalt, Inc. v. Blomquist, 113 P.2d 1382
5

(Utah 1989); John Call Engineering, Inc. v. Manti City Corp., 743 P.2d 1205 (Utah 1987).
B.

The Mutual Promises of the Parties Constitute Valuable Consideration.

In the Contract, the Plaintiffs offer to buy the Property for $115,000 and the Defendants
accept the offer. This is a promise for a promise. There is no uncertainty, ambiguity, or
contingency. Each promise is valuable to the promisee and detrimental to the promisor.
Resource Management Co. v. Weston Ranch and Livestock Co., Inc., 706 P.2d 1028,1036 (Utah
1985) (citing Simmons v. California Institute of Technology, 34 Cal. 2d 264,272,209 P.2d 581,
586 (1949); Colorado National Bank of Denver v. Bohm, 286 F.2d 494, 496 (9th Cir. 1961)).
According to the case law cited above, clearly this constitutes good and valuable consideration
upon which a contract may be based.
C.

The Property
Performance.

is Described with Enough Certainty to Support Specific

The property as described in the Contract, coupled with the admissions of the Prichards
in their answer, is clearly certain enough to support Specific Performance. Reed v. Alvey, 610
P.2dl374, 1378 (Utah 1980). hi Reed, the Utah Supreme Court stated:
Before specific performance will be employed by the courts to
enforce a contract the terms of the agreement must be reasonably
certain so the parties know what is required of them, and definite
enough that the courts can delineate the intent of the contracting
parties. In reviewing the written agreement evidencing the contract,
and any ambiguity inherent in the language used, extrinsic evidence
may be considered by the court to delineate the intent of the parties
and the enforceability of the contract. Thus, courts are provided a
means by which they can look beyond the terms found in the
written agreement to ascertain the intent of the contracting parties.
If from this examination of the transaction the courts determine the
actual contract is certain and the obligation and rights of the parties
6

defined, then they may employ their equitable powers to enforce the
contract via specific performance.
The court in Reed further states the following:
Where there is no agreement concerning the terms of payment this
Court will alleviate the uncertainty of this aspect of the contract by
requiring full payment at the time of the tender of the conveyance.
When the major aspects of a contract are specified with requisite
certainty, this Court will not allow incidental details such as the
terms of payment in a contract for the sale of realty to deny specific
performance.
Reed, 610 P.2d at 1378-1379. The Reed case has many similarities to this case. In Reed, the
Utah Supreme Court reversed the trial court's denial of specific performance where the standard
form earnest money agreement described the realty as "corner of Hillview and Ninth East" and
provided that the purchase price would be $70,000 payable upon "terms to be arranged."
D.

Time of Performance is a Reasonable Time Under the Circumstances.

The fact that the Contract does not specify a date for closing does not make the contract
unenforceable. According to the law cited above, a reasonable time will be implied. The
Plaintiffs in fact performed their obligation within one month of the Contract date. This was
clearly within a reasonable time. Bradford v. Alvey & Sons, 621 P.2d 1240 (Utah 1980) (quoted
in Watson v. Hatch, 728 P.2d 989 (Utah 1986)); Coulter & Smith v. Russell, 966 P.2d 852 (Utah
1998)).
E.

Specific Performance must be Employed Since Contract is Reasonably Certain.

Under Reedv. Alvey, 610 P.2d 1374 (Utah 1980), the Utah Supreme Court reversed the
District Court's ruling against specific performance where in an Earnest Money Contract the
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property was described only as, "corner of Hillview and Ninth East." Reed, 610 P.2d at 1377.
The other cases cited above including Bradford v. Alvey & Sons, 621 P.2d 1240 (Utah 1980),
the Utah Supreme Court has stated that a reasonable time is inferred where the time for
performance is not stated in the contract.
In this case, the property is not described in metes and bounds and by directional
courses. However, the Property is described as 500 East 600 South, Vernal, Uintah County,
Utah. Under Reed the description in the Contract in this case is certain and is sufficient to
support specific performance.
The time of performance, though not mentioned in the Contract, is a reasonable time in
the circumstances according to the case law. The purchase price was tendered within one month
of the date of the Contract. These factors are sufficient to support specific performance.
Furthermore, all other provisions of the Contract are absolutely certain, absolutely
delineate the intent of the parties, and absolutely give notice to the parties of what is required
of them without resort to inferences or to parol evidence.
The District Court's Order of Dismissal for reasons set forth in the Defendants'
memoranda supports all of Defendants' arguments set forth in Defendants' memoranda which
is contrary to the law set forth above. Therefore, the Court erred in granting Defendants' Motion
for Summary Judgment.
II

EARNEST MONEY IS NOT REQUIRED TO BIND A CONTRACT AND THE
NOTATION OF "N/A" ON THE EARNEST MONEY PORTION OF THE
CONTRACT MEANS EARNEST MONEY WAS NOT REQUIRED.
"Import of the term 'earnest money' in real estate contract is that when
8

comparatively small sum is paid down, it is an assurance that party is in earnest and good faith
and that if his being in earnest and good faith fails, it will be forfeited." Black's Law Dictionary
456 (5th ed. 1979) (citing Mortenson v. Financial Growth Inc., 456 P.2d 181 (Utah 1969)).
Earnest money is not required to bind a real estate contract. RHSInterests, Inc. v. 2727
KirbyLtd., 994 S.W.2d 895, 899 (Tex. App. 1999).
The "N/A" notations in the earnest money portion of the Contract clearly mean that
earnest money was not required by this Contract. That is the clear intent without having to
resort to parol evidence.
CONCLUSION
Based on the case law presented herein, the District Court clearly erred in granting
Defendants' Motion for Summary Judgment "for the reasons set forth in its memorandum in
support." Clearly, based on the facts of this case and the Contract which was signed by the
parties, the law supports specific performance of the Contract. Therefore, the Plaintiffs'
respectfully request that the District Court's Order of Dismissal which denies Plaintiffs' Motion
for Summary Judgment and grants Defendants' Motion for Summary Judgment be reversed
Respectfully submitted this J Lp day of January, 2001.

DANIEL S. SAM
Attorney for Plaintiffs/Appellants
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CERTIFICATE OF SERVICE
I, Daniel S. Sam, do hereby certify that on January //£ , 2001, I mailed first class,
postage prepaid, a true and correct copy of the foregoing BRIEF OF APPELLANT to:
Clark B Allred
McKeachnie, Allred, McClellan & Trotter, P.C.
121 West Main Street
Vernal, Utah 84078
DANIEL S. SAM
z Dunn app wpd
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EXHIBIT "A"
Thl

, ,

REAL ESTATE PURCHASE CONTRACT
EARNEST MONEY RECEIPT

Buyer j t o L f l k S U)

hlHH

flAkL^U+h

£. JtwHti

ol(e , s

,„ |)urchase

lhe Propert)

described belciw^nd hereby delivers to the Brokerage, as Earnest Money, the amount of $
A/A-t
in t h e f o r m o
• „,_ •
—
—
—
which,
upon
Acceptance
of
this
offer
by
all
parlies
(as
defined
in
Section 23)
:
shall be deposited in accordance with stale law.

Received by:
Brokerage:

_on
_ _ Phone Number_
^

1. PROPERTY: 500

(Date

OFFER TO PURCHASE

£(l$±

b0() ^ O u f t o

also described as:
City of

VdrA/Ql

.County of

\JihA(k

V\

State of Utah (the "Property")

1.1 Included Items. Unless excluded herein, this sale includes the following items if presently attached to the Property
plumbing, heating, air conditioning fixtures and equipment; ceiling fans; water heater; built-in appliances; liyht fixtures anc
bulbs; bathroom fixtures, curtains, draperies and rods; window and door screens; storm doors and windows, window blinds
awnings; installed television antenna; satellite dishes and system; permanently affixed carpets; automatic garage door opene
and accompanying transmitter(s); fencing; and trees and shrubs. The following items shall also be included in this sale anc
conveyed under separate Bill of Sale with warranties as to title:
1.2 Excluded Items. The following items are excluded from this sale:
1.3 Water Rights. The following water rights are included in this sale: SL*)fitf~]&\arC&

,r

C€AJUfll

rnYhflrU/

£f SmrJ* 3fofNiaKc^5 ^ioc)c

dLZ

1.4 Survey. (Check applicable boxes): A survey [ ] WILL p*] WILL NOT be prepared by a licensed surveyor. Th<
Survey Work will be: [ ] Property corners staked [ ] Boundary Survey [ ] Boundary & Improvemenls survey [ ] Othe
(specify)
. Responsibility for payment: [ ] Buyer [ ] Seller [ ] Buyer and Seller share equally. Buyer'
obligation lo purchase under this Contract [ ] IS fX] IS NOT conditioned upon Buyer's approval of the Survey Work. If yes
the terms of the attached Survey Addendum apply.
2. PURCHASE PRICE. The Purchase Price for the Property is $ U ^ P O f l . C O
2.1 Method of Payment. The Purchase Price will be paid as follows:

M/A

(a) Earnest Money Deposit. Under certain conditions described in this Contract, THI
DEPOSIT MAY BECOME TOTALLY NON-REFUNDABLE.
(b) New Loan. Buyer agrees to apply for a new loan as provided in Section 2.3. Buyer will apply W

r

"5fo 5DO~00
'
"

o n e or m o r e of l h e followin

9 'oa n s : [ 1 CONVENTIONAL \ ] FHA [ ] VA
M O T H E R (specify) ^ f a i j S i W ( d a ( 4 u r a l
LOd/L
If
If an
an FHA/VA
FHA/VA loan
loan appTL_,
applies, see aUslched FHA/VA Loan Addendum.
If the loan is to include any particular terms, then check below and give details.
[ ] SPECIFIC LOAN TERMS

$
$ 3^500*00
$
$_

(c)
(d)
(e)
(f)

$ I &OOQ-00

PURCHASE PRICE. TotaLof lines (a) through (f)

Page 1 of 6 pages

Loan Assumption (see attached Assumption Addendum if applicable)
Seller Financing (see attached Seller Financing Addendum if applicable)
Other (specify)
Balance of Purchase Price in Cash at Settlement

Seller's Initials

Dale/^"^

Form #123 - Real Estate Purchase Contract - Gem Printing, Inc. I M - 801-277-3630

——•

Buyer's l n i l i a l s _ _ y ^ _ Dale 1 0 - f l l ^
*

«_

2.2 Financing Condition, (check applicable box)
(3)

/K\
(

r

n Buy
q U a , i
,or the
lhe " L o W
fefeSKd
T h ™ condition
" ^ H T * Uisp °referred
,
, ? rto
' ^Tinancina
*"*"**>
i o
. i n !a?c^t "i ou ,n, / :^Zt7c)
- ' W o r \w lme
Loan ). This
as the
Conditinn^••" ( s )

* Llsnyotrap0p^9al,0n l °

PUrCh3Se

^

Pr

°Perty 'S

NOT

^ n d i t i o n e d upon Buyer q u a . ^ y i ^ f e T S o ^ Section 2.3

2.3 Application for Loan.
i a ! n B T r , S d A Utie , S ' , N ° i a l e r l h a n l h e A P P | i c a l i o n Deadline referenced in Section 24(a), Buyer shall apply for the
«L|°anH k°^nA^l!?aU°n
°, C C U r s o n , y w h e n B u V e r h a s : (•) completed, signed, and delivered to t e ler de? ( e
Lender) the initial loan application and documentation required by the Lender; and «0 SSn^anaitSn
fees
a 9 r e e S l diligen y WOrk t0 obtain lhe Loan
SKSr23f. !nder ^
°
"
' Buyer w i ' Pronfpt
3
2
S
with any additional documentation as required by the Lender.
25i r^ C C i l U , r K U , L o a n AppUcaVion is denied. If Buyer receives written notice from the Lender that the Lender does
no approve the Loan (a Loan Denial ), Buyer shall, no later than three calendar days thereafter, provide a copy to
Seller. Buyer or Seller may, within three calendar days after Seller's receipt of such notice, cancel this Contract by
providing written notice to the other party. In the event of a cancellation under this Section 2.3(b) (i) if the Loan Denial
was received by Buyer on or before the j V / i L _ day of
the Earnest Money Deposit shall
De returned to Buyer; (11) if the Loan Denial was received by Buyer after that dale, Buyer agrees to forfeit and Seller
agrees to accept as Seller's exclusive remedy, the Earnest Money as liquidated damages A failure to cancel as
provided in this Section 2.3(b) shall have no effect on the Financing Condition set forth in Section 2.2(a) Cancellation
pursuant to the provisions of any other section of this Contract shall be governed by such other provisions.
2.4 Appraisal of Property. Buyer's obligation to purchase the Property $xj IS [ ] IS NOT conditioned upon the Property
appraising for not less lhan the Purchase Price. If the appraisal condition applies and the Property appraises for less than
the Purchase Price, Buyer may cancel this Contract by providing written notice to Seller no later than three calendar days
after Buyer's receipt of notice of the appraised value. In the event of such cancellation, the Earnest Money Deposit shall
be released to Buyer. A failure to cancel as provided in this Section 2.4 shall be deemed a waiver of the appraisal
condition by Buyer.
3. SETTLEMENT AND CLOSING. Settlement shall take place on the Settlement Deadline referenced in Section 24(d), or
on a date upon which Buyer and Seller agree in writing. "Settlement" shall occur only when all of the following have been
completed: (a) Buyer and Seller have signed and delivered to each other or to the escrow/closing office all documents
required by this Contract, by the Lender, by written escrow instructions or by applicable law, (b) any monies required to be paid
by Buyer under these documents (except for the proceeds of any new loan) have been delivered by Buyer to Seller or to the
escrow/closing office in the form of collecled or cleared funds; and (c) any monies required to be paid by Seller under these
documents have been delivered by Seller to Buyer or to the escrow/closing office in the form of collected or cleared funds
Seller and Buyer shall each pay one-half (1/2) of the fee charged by the escrow/closing office for its services in th€
settlement/closing process. Taxes and assessments for the current year, rents, and interest on assumed obligations shall be
prorated at Settlement as set forth in this Section. Tenant deposits (including, but not limited to, security deposits, cleaninc
deposits and prepaid rents) shall be paid or credited by Seller to Buyer at Settlement. Prorations set forth in this Section shal
be made as of the Settlement Deadline date referenced in Section 24(d), unless otherwise agreed to in writing by the parties
Such writing could include the settlement statement. The transaction will be considered closed when Settlement has beer
completed, and when all of the following have been completed: (i) the proceeds of any new loan have been delivered by th«
Lender to Seller or to the escrow/closing office; and (ii) the applicable Closing documents have been recorded in the offici
of the county recorder. The actions described in parts (i) and (ii) of the preceding sentence shall be completed within fou
calendar days of Settlement.
4. POSSESSION. Seller shall deliver physical possession to Buyer within: [ ]
[ ] Other (specify)

hours [ ]

days after Closing

5. CONFIRMATION OF AGENCY DISCLOSURE. At the signing of this Contract:
[

] Seller's Initials

[

] Buyer's Initials

The Lisling Agent,

hljf\

The Selling Agent,

H jQ

The Lisling Broker,

A) I n . . .
'/
Ml Pi
'
. J

The Selling Broker,
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, represents [ J Seller [ ] Buyer [ ] both Buyer and SelW
as a Limited Agen
, represents I ] Seller [ ] Buyer [ ] both Buyer and Sell
as a Limited Agen
"

Seller's Initials

ZT~T)

H<

'
/T/T

.represents! ] S e l l o r [ ] B u y o r I ] both
as
represents [ ] Seller [ ] Buyer [ ] both
as

Date/0-^/-r\'\
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Buyer's Initials

RcA

Buyer ami Soil
;i Limited Agon
Uuyer and Sell
a Limited Agei

Date i t v a ' l *
(10/!

a9reeS l

Bu^ffi^^

°

Pay f

° r 3 »tandar*coverage owner's policy of title insurance insuring

£ r J n i r n R ? , J c l : o s y R E S - No later than the Seller Disclosure Deadline referenced in Section 24(b), Seller shall provide
lo Buyer the following documents which are collectively referred to as the "Seller Disclosures"
'
(a) a Seller property condition disclosure for the Property, signed and dated by Seller
(b) a commitment for the policy of title insurance;
(c) a copy of any leases affecting the Property not expiring prior to Closing;
(d) written notice of any claims and/or conditions known to Seller relating'to enviionmental problems and buildinqy or
zoning code violations; and
(e) Other (specify)

8. BUYER'S RIGHT TO CANCEL BASED ON EVALUATIONS AND INSPECTIONS. Buyers obligation lo purchase under
this Contract (check applicable boxes):
I 1 IS £>0 IS NOT conditioned upon Buyer's approval of the content of all the Seller Disclosures referenced in Section 7;
[ ] IS IrS IS NOT conditioned upon Buyer's approval of a physical condition inspection of the Property,
I ] IS p \ j IS NOT conditioned upon Buyer's approval of the following tests and evaluations of the Property (specify)
If any of the above items are checked in the affirmative, then Sections 8.1,8.2,03 and 8.4 apply, otherwise, they do not apply.
The items checked in the affirmative above are collectively referred lo as the "Evaluations & Inspections " Unless otherwise
provided in this Contract, the Evaluations & Inspections shall be paid for by Buyer and shall be conducted by individuals or
entities of Buyer's choice. Seller agrees to cooperate with the Evaluations & Inspections and with the walk-through inspection
under Section 11.
8.1 Evaluations & Inspections Deadline. No later than the Evaluations & Inspections Deadline referenced in Section
24(c) Buyer shall: (a) complete all Evaluations & Inspections; and (b) determine if the Evaluations & Inspections are
acceptable to Buyer.
8.2 Right to Cancel or Object. If Buyer determines that the Evaluations & Inspections are unacceptable, Buyer may,
no later than the Evaluations & Inspections Deadline, either: (a) cancel this Contract by providing written notice to Seller,
whereupon the Earnest Money Deposit shall be released to Buyer; or (b) provide Seller with written notice of objections.
8.3 Failure to Respond. If by the expiration of the Evaluations & Inspections Deadline, Buyer does not (a) cancel this
Contract as provided in Section 8.2; or (b) deliver a written objection to Seller regarding the Evaluations & Inspections, the
Evaluations & Inspections shall be deemed approved by Buyer.
8.4 Response by Seller. If Buyer provides written objections to Seller, Buyer and Seller shall have seven calendar days
after Seller's receipt of Buyer's objections (the "Response Period") in which to agree in writing upon the manner of resolving
Buyer's objections. Seller may, but shall not be required to, resolve Buyer's objections. If Buyer and Seller have not agreec
in writing upon the manner of resolving Buyer's objections, Buyer may cancel this Contract by providing written notice to Sellei
no later than three calendar days after expiration of the Response Period; whereupon the Earnest Money Deposit shall be
released to Buyer. If this Contract is not canceled by Buyer under this Section 8.4, Buyer's objections shall be deemed waivec
by Buyer. This waiver shall not affect those items warranted in Section 10.
9. ADDITIONAL TERMS. There [ ] ARE Jxj ARE NOT addenda to this Conlracl containing additional terms. If there are
the terms of the following addenda are incorporated into this Contract by this reference: [ ] Addendum No.
—
[ ] Survey Addendum [ ] Seller Financing Addendum [ ] FHA/VA Loan Addendum I ] Assumption Addendun
[ ] Lead-Based Paint Addendum (in some transactions this addendum is required by law)
t ] Other (specify)
—
—
—
10. SELLER WARRANTIES & REPRESENTATIONS.
10.1 Condition of Title. Seller represents that Seller has fee title to the Property and will convey good and marketable
title to Buyer at Closing by general warranty deed, unless the sale is being made pursuant to a real estate contract whic
provides for title to pass at a later dale. In that case, title will be conveyed in accoidance with the provisions of that conirac
Buyer agrees, however, lo accept title to the Property subject to the following matters of record, easements deed restrictions
CC&R'B

(mooning covonnnln, concJilionn mi roolficlionn), onrt riyhta of wny, ;md ruibivi.l lo II ic m n l m h <»l Ihr (.nmiiuimni
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Buyer's Initials

fajA

Date 1 0 - ^ 1 -

c

(10/90

a ^ t S
ff10
^ B u y e r U ? d ^ S e c l i o n 8 ' B u y e r a l s o a 9 ^ e s to take the Property subject to ex.sling leases
S^^SS^Sm^
»iS*ff " 9 P n 0 r l ° C , 0 S , n a ? U y e r a g r e e s l o b e ^ s P ° n s i b l e for taxes, a s s e s s m e n t , homeowners
association dues, utilities and other services provided to the Property after Closing. Except for any loan(s) specifically
assumed by Buyer under Section 2.1 (c), Seller will cause to be paid off by Closing all mortgages, iriurf deeds
. u S
Se,,6r
S s o c S n dues.
^ ^ ^
" " " C 3 U S e l° b e P a i d c u r r * n l b y C ' o s i n f l a " S s i e s i m e n l s and h i m e l S
DEL 1 |VFRS°PH i t j ° n ° f

P r o p

n*/"

Se

"er

w a r r a n l s l h a l l h e Pr

° p e r t y will be in the following condition ON THE DATE SELLER

(a) lhe Property shall be broom-clean and free of debris and personal belongings. Any Seller or tenant movinq-related
damage to the Property shall be repaired at Seller's expense;
(b) the heating, cooling, electrical, plumbing and sprinkler systems and fixtures, and the appliances and fireplaces will
be in working order and fit for their intended purposes;
(c) the roof and foundation shall be free of leaks known to Seller;
(d) any private well or septic tank serving the Property shall have applicable peimits, and shall be in working order and
fit for its intended purpose; and
(e) the Property and improvements, including the landscaping, will be in the same general condition as they were on the
date of Acceptance.
1 1 . WALK-THROUGH INSPECTION. Before Settlement, Buyer may, upon reasonable notice and at a reasonable time,
conduct a "walk-through" inspection of the Property to determine only that the Properly is "as represented." meaning that the
ilems referenced in Sections 1.1, 8.4 and 10.2 ("the items") are respectively present, repaired/changed as agreed, and in the
warranted condition. If the ilems are not as represented, Seller will, prior to Settlement, replace, correct or repair the items
or, with the consent of Buyer (and Lender if applicable), escrow an amount at Settlement to provide for the same The failure
lo conduct a walk-through inspection, or to claim that an item is not as repiesenled, shall not constitute a waiver by Buyer of
lhe right to receive, on the date of possession, the ilems as represented.
12. CHANGES DURING TRANSACTION. Seller agrees that from the date of Acceptance until the date of Closing, none of
lhe following shall occur without the prior written consent of Buyer: (a) no changes in any existing leases shall be made, (b)
no new leases shall be enlered into, (c) no substantial alterations or improvements to the Property shall be made or
undertaken; and (d) no further financial encumbrances to the Property shall be made.
13. AUTHORITY OF SIGNERS. If Buyer or Seller is a corporation, partnership, trust, estate, limited liability company, or other
entity, the person executing this Contract on its behalf warrants his or her authority to do so and to bind Buyer and Seller.
14. COMPLETE CONTRACT. This Contract togelher with its addenda, any altached exhibits, and Seller Disclosures,
constitutes lhe entire Contract between lhe parties and supersedes and replaces any and all prior negotiations,
representations, warranties, understandings or contracts between the parties. This Contract cannot be changed except by
written agreement of the parties.
15. DISPUTE RESOLUTION. The parties agree that any dispute, arising prior to or after Closing, related to this Contrac'
[ ] SHALL [ ] MAY (upon mutual agreement of lhe parties) first be submitted to mediation If the parties agree to mediation
lhe dispute shall be submitted to mediation through a mediation provider mutually agreed upon by the parties Each part}
agrees lo bear its own costs of mediation. If mediation fails, the other procedures and remedies available under this Contrac
shall apply. Nolhing in this Section 15 shall prohibit any party from seeking emergency equitable relief pending mediation.
16. DEFAULT. If Buyer defaults, Seller may elect either lo retain the Earnest Money Deposit as liquidated damages, or tc
return it and sue Buyer to specifically enforce this Contract or pursue other remedies available at law. If Seller defaults, ir
addition to return of the Earnest Money Deposit, Buyer may elect either to accept from Seller a sum equal to the Earnes
Money Deposit as liquidated damages, or may sue Seller lo specifically enforce this Contract or pursue other remedie«
available at law. If Buyer elects to accept liquidated damages, Seller agrees lo pay the liquidated damages to Buyer upoi
demand. It is agreed that denial of a Loan Application made by the Buyer is not a delault and is governed by Section 2.3(b
17. ATTORNEY FEES AND COSTS. In the event of litigation or binding arbitration to enforce this Contract, the prevailin
parly shall be entitled lo costs and reasonable attorney fees. However, attorney fees shall not be awarded for participate
in mediation under Section 15.
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B u y e r ' s Initials

ficJ

DaleJOL^I^
(10/S

referenced in this Conlraci.

»"»»ra "y me omer parly or Ihe oilier party s agenl no laler llian lire applicable dale

S r e l d l o lKn wi ^, nb bvy aa n Sart|
S I S f ' I J £ * ? l h e e s s e n ( * . y a r d i n g Ihe dales set forth in this Contract. Extensions must be
f w l n • , 7 9 , " P es. Unless otherwise explicitly slated in this Contract: (a) performance under each Section of
& % ^ £ ! t ! S S S . 8 a Ha df d3a , se a^n f s h ? S U t e , y b e f e q U i r e d b y 5 0 ° P M fountain TPime on t h f s t a t e d d a ? a n d (bHhe
^ZirtTntnf T™
,
y , d a ' l be counted beginning on the day following the event which trigge s the timing
S f f i h S ^ " ! 9^ ^P 3 ? S ! cSo rf n arne,Ce es ' PI e °n df ehr e S e " e r D i s c , o s u r e s - e l c > Performance dates and t.mes referenced herein shaH
to L « , S K
°K
"P
.
s . appra.sers and others not parlies to this Contract, except as otherwise agreed
10 in wriling by such non-parly.
**
<
Z

T
IA ^
R | A N S M i , s s r , f 0 N AND COUNTERPARTS. Facsimile (fax) transmission of a signed copy of this Contract any
addenda and counteroffers, and the retransmission of any signed fax shall be the same as delivery of an original This
Contract and any addenda and counteroffers may be executed in counterparts.

23. ACCEPTANCE. "Acceptance" occurs when Seller or Buyer, responding to an offer or counteroffer of the other (a) signs
the offer or counteroffer where noted to indicate acceptance; and (b) communicates to the other party or to the other party's*
agent that the offer or counteroffer has been signed as required.
24. CONTRACT DEADLINES. Buyer and Seller agree that the following deadlines shall apply to this Conlract:
(a) Application Deadline

M fi_

(b) Seller Disclosure Deadline

M\A

. (Date)

(c) Evaluations & Inspections Deadline

M£L

(Date)

(tl) Settlement Deadline

Mk

(Date)

(Date)

25. OFFER AND TIME FOR ACCEPTANCE. Buyer offers to purchase the Property on the above terms and conditions. I
Seller does not accept this offer by:
[ J AM [ ] PM Mountain Time on
(Date), this offer shall lapse
and the Brokerage shall return the Earnest Money Deposit to Buyer.

tVYUAj
(Offer Date)

(Buyer's Signature)'

(Offer Date)

The laler of the above Offer Dates shall be referred to as the "Offer Reference Date"

^BtlyefOlames) {PLEASE PRINT) I
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(Notice Address)
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ys'hni^
(Phone)

toL Date. /D^5GJ
(10/*

ACCEPTANCE/COUNTEROFFER/REJECTION
CHECK ONE:
^

above P T A N C E °

F

°FFER

T

°

PURCHASE:

Se

" e r Accepts Ihe foregoing offer on the terms and conditions specified

[ ] COUNTEROFFER: Seller presents for Buyer's Acceptance Ihe terms of Buyer's offer subject to the exceptions or
modificalionsa&specif^dintheattact^ApDENpUM^NO
-^
/
L'
, <
(Seer's S i g n ^ t ^ e ) ^

~(Date)

(Time)

(Sellers'
Se/lers' Names) (PLEASE PR
PRINT)

TTlSeller's^ignalur^

/f

(Dale) (Time)

(Notice Address)

(Phone)

(Seller's Signature)

(Date) (Time)

[ ] REJECTION: Seller Rejects the foregoing offer.
(Seller's Signature)

(Date) (Time)

*******************************************************************
DOCUMENT RECEIPT
State law requires Broker to furnish Buyer and Seller with copies of this Contract bearing all signatures. (Fill in applicable
section below.)
cknowtedge recoipt of a final copy of the foregoing Contract bearing all signatures

'Q-A7-Wr

uyeps Signature)

(Seller's Signature)

^ ? i i t b fn. JS^AQLJ

[o^L23

(Date)

(BUyer's Signature)

(Date)

(Date)

(Seller's Signature)

(Date)

B. I personally caused a final copy of the foregoing Contract bearing all signatures to be [ ] faxed [ ] mailed [ ] han
delivered on _
(Date), postage prepaid, to the [ ] Seller [ 1 Buyer.
Sent/Delivered by (specify).

THIS FORM APPROVED DY THE UTAH REAL ESTATE COMMISSION AND ™EOTFICEOF T ^
EFFECTIVE AUGUST 17,1998. IT REPLACES AND SUPERSEDES ALL PREVIOUSLY APPROVED VERSIONS OF THIS FORM.

!
as
C
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Buyer's Initials

fcl

Date_jj>^[
(10/

0,0

THE EIGHTH JUDICIAL DISTRICT COURT
IN AND FOR UINTAH COUNTY
STATE OF UTAH

P«-ED

AUG
3V

*e*

^NHJ,

la mo

#*£c
OEPury

DOUGLAS W. DUNN and RUTH E.DUNN,
husband and wife,
Plaintiffs,

RULING
Civil No. 00 800098

vs
AGNES PRITCHARD; STEVEN PRITCHARD;
JEAN S. KUMP, also known as WANDA JEAN
KUMP, Trustee of the JEAN S. KUMP TRUST,
and DELBERT KEITH KUMP and JODI SUE
DEMBOWSKI, Personal Representatives of the
SHIRL R. KUMP ESTATE,

Judge John R. Anderson

Defendants.

Before the Court are cross-motions for Summary Judgment. This is an action to
specifically enforce a real estate offer. The Court has reviewed the memoranda filed on both
sides, the pleadings and affidavits. The material facts necessary to decide this matter are not in
dispute.
The Defendant's motion is granted for the reasons set forth in its memorandum in
support. The Plaintiffs motion is denied.
DATED this

day of August, 2000.

Judge John R. Anderson
EIGHTH DISTRICT COURT JUDGE

MAILING CERTIFICATE
I do hereby certify that on this J% ' day of August, 2000.1 hand-delivered or mailed,
postage prepaid, a copy of the foregoing Ruling to the following: Daniel S. Sam, Attorney for the
Plaintiffs, 319 West 100 South, Suite A, Vernal, Utah 84078; and to Clark B. Allred, Attorney
for the Defendants, 121 West Main Street, Vernal, Utah 84078.

Deputy Court Clerk

rv-

CLARK B ALLRED - 0055
CLARK A. McCLELLAN - 6113
McKEACHNIE, ALLRED, McCLELLAN & TROTTER, P.C.
Attorneys for Defendants Agnes Prichard
and Steven Prichard
121 West Main Street
Vernal, Utah 84078
Telephone: (435)789-4 908
IN THE EIGHTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY
STATE OF UTAH
DOUGLAS W. DUNN and RUTH E.
DUNN, husband and wife,

ORDER OF DISMISSAL

Plaintiffs,
vs.
AGNES PRICHARD; STEVEN PRICHARD;
JEAN S. KUMP, also known as
WANDA JEAN KUMP, Trustee of the
JEAN S. KUMP TRUST; and DELBERT
KEITH KUMP and JODI SUE
DEMBOWSKI, Personal Representatives
of the SHIRL R. KUMP ESTATE,

Judge John R. Anderson
Civil No. 000800098

Defendants,
The above captioned matter came before the Court for a ruling
on two motions.

The Plaintiffs had filed a Motion for Summary

Judgment asking the Court, as a matter of law, to enforce and grant
specific performance of a document entitled Real Estate Purchase
Contract. Defendants Agnes Prichard and Steven Prichard had filed
a Motion for Summary Judgment asking the Court to rule that the

document was not enforceable. The Court has reviewed the memoranda
submitted by the parties, the pleadings, the document entitled Real
Estate

Purchase

submitted

by

the

Contract,
parties

the
and

excerpts
the

from

argument

the

set

depositions

forth

in

the

memoranda. The material facts needed for the Court to decide the
motions are not in dispute.

Based on the reasons set forth in the

Defendants' memoranda the Court entered its Ruling and granted
Defendant Prichards' Motion and denied the Plaintiffs' Motion.
BASED THEREON the Court hereby orders that the Plaintiffs'
Complaint against Defendant * Agnes Prichard and Steven Prichard is
dismissed with prejudice.
DATED this

1^

day of September, 2000.

Judge John R. Anderson

t:\prichard\agnes\order of dismissal

MAILING CERTIFICATE

STATE OF UTAH
COUNTY OF UINTAH

)
)
)

ss.

Lynda McDonald, being duly sworn, says:
That she is employed in the office of McKEACHNIE, ALLRED,
McCLELLAN & TROTTER, P.C., attorneys for Defendants, Agnes Prichard
and Steven Prichard, herein; that she served the attached ORDER OF
DISMISSAL upon Plaintiffs, by placing a true and correct

copy

thereon in an envelope addressed to:
MR DANIEL S SAM
ATTORNEY AT LAW
319 W 100 S SUITE A
VERNAL UT 84 078
and deposited the same, sealed, with first class postage prepaid
thereon, in the United States mail at Vernal, Utah, on the
of August, 2000.

^3/srday

yj

W/i ,

41

//7/l/h^L^J^O-

( McDonald

Subscribed and sworn to before me this **f

day of August,

2000.

Ttefcary Pro Lie
Residing at Vernal, Utah
/* ***** «**• ^^

